
 

 

KWIKTAG LICENSE AGREEMENT 

Copyright 2004-12, ImageTag, Inc., All Rights 
Reserved 

Version Dated 2/7/2012 

 By installing and using the KwikTag Software 
and/or a KwikTag System, you (“Licensee”) agree to be 
bound by the terms of this License Agreement.  By 
continuing to use the KwikTag Software and/or the 
KwikTag System, Licensee acknowledges a continuing 
obligation to abide by the terms and conditions of this 
License Agreement.  ImageTag, Inc. (“Licensor”) and 
Licensee may be referred to individually herein as a 
“Party” and jointly as the “Parties.” 

1.   Definitions 

 a.  KwikTag Appliance.  The term “KwikTag 
Appliance” shall mean: i) any combination of KwikTag 
Software and hardware provided by Licensor (“KwikTag 
Hardware”) as an integrated unit for use by Licensee in 
various document management and workflow 
applications in conjunction with a KwikTag System; or 
ii)  KwikTag Software provided by Licensor for use by 
Licensee in conjunction with additional third party 
software and third party hardware provided or acquired 
by Licensee (“Licensee Hardware”) to form an integrated 
unit for use by Licensee in various document 
management and workflow applications in conjunction 
with a KwikTag System. 

 b.  KwikTag Software.  The term “KwikTag 
Software” shall mean the KwikTag computer program in 
object code only, including any client side software and 
the Licensor provided software installed on any 
KwikTag Appliance used in conjunction with the 
KwikTag System.  The term “KwikTag Software” also 
includes any corrections, bug fixes, enhancements, 
updates or other modifications created by Licensor, 
including custom modifications, to such computer 
program and user manuals.  KwikTag Software shall not 
include any standard third party operating system files 
installed on any KwikTag Appliance. 

 c.  KwikTag System.  The term “KwikTag 
System” shall mean a specific combination of the 
KwikTag Software licensed for use in conjunction with a 
number of users, capture devices, and other applications 
as set forth in a valid paid invoice.  One or more 
KwikTag Appliances may also be included in the 
KwikTag System.  The term KwikTag System shall also 

include the associated documentation such as user 
manuals, system administration manuals, training 
programs and other related materials. 

 d.  Warranty Period.    The term “Warranty 
Period” shall mean a period of ninety (90) days 
commencing upon any delivery to Licensee of the 
KwikTag System or first use of the KwikTag System by 
Licensee, whichever comes first. 

2.  License 

 a.  Grant of License.  Pursuant to the terms and 
conditions of this License Agreement, Licensor hereby 
grants to Licensee a nonexclusive license to use the 
KwikTag Software in conjunction with one or more 
KwikTag Systems only.   All third party software 
installed on a KwikTag Appliance by Licensor is 
provided in compliance with the appropriate third party 
license agreement.  Licensee is solely responsible for 
compliance with any and all additional third party 
software licensing requirements (e.g. Client Access 
Licenses, etc.). 

 b.  Test/Development License.  A KwikTag 
System designated, at the time of ordering or installation, 
as a “Test System” or “Development System” shall be 
licensed for non-production use only and no named users 
shall be licensed to process any operational data on a 
Test/Development System. 

 c.  Trial License. A KwikTag System 
designated, at the time of ordering or installation, as a 
“Test System” shall be licensed for testing purposes only 
and for a limited time period, and shall be terminable in 
Licensor’s sole discretion, upon written notice to 
Licensee. 

 d.  Limitations.  The KwikTag Software is 
licensed for use only in conjunction with a KwikTag 
System and no KwikTag Software may be used except as 
licensed hereunder.  Licensee agrees to use the KwikTag 
System only for Licensee’s own business.  Licensee shall 
not (i) permit use of the KwikTag System by any entity 
that is not a party to this Agreement, (ii) process or 
permit to be processed the data of any third party, or (iii) 
use the KwikTag System in the operation of a service 
bureau, hosted processing model, ASP model or the like. 

 e.  Copies.  Licensee may, for backup purposes 
only, make one archival copy of the KwikTag Software, 
provided that the copy shall include Licensor’s copyright 
and any other proprietary notices.  Licensee shall have 



 

no other right to copy, in whole or in part, the KwikTag 
Software.  Any copy of the KwikTag Software made by 
Licensee shall remain the exclusive property of Licensor. 

 f.  Modifications, Reverse Engineering.  
Licensee agrees that only Licensor shall have the right to 
alter, maintain, enhance or otherwise modify the 
KwikTag Software.  Licensee shall not directly or 
indirectly disassemble, decompile or reverse engineer the 
KwikTag Software.  Licensee shall not permit or assist 
any third party to disassemble, decompile or reverse 
engineer the KwikTag Software. 

 g.  Material Terms and Conditions.  Licensee 
specifically agrees that each of the terms and conditions 
of this Section 2 are material and that failure of Licensee 
to comply with these terms and conditions shall 
constitute sufficient cause for Licensor to terminate this 
License Agreement. 

 h.  Reservation of Rights.   Licensor hereby 
reserves any and all rights not expressly or explicitly 
granted in this License Agreement, including, but not 
limited to, Licensor’s right to license the KwikTag 
Software or the KwikTag System to any third party. 

3.   Ownership 

 a.  Title. Licensee hereby acknowledges that 
Licensor owns all proprietary rights, including patent, 
copyright, trade secret, trademark and other proprietary 
rights, in and to the KwikTag Software and any 
corrections, bug fixes, enhancements, updates or other 
modifications, including custom modifications, to the 
KwikTag Software, whether made by Licensor or any 
third party. 

 b.  Transfers.  Under no circumstances shall 
Licensee sell, license, publish, display, distribute, or 
otherwise transfer to a third party the KwikTag Software, 
KwikTag System or any copy thereof, in whole or in 
part, without Licensor’s prior written consent. 

4.   Warranty 

 a.  Scope of Warranty.  Licensor warrants to 
Licensee that during the Warranty Period, the KwikTag 
System will substantially comply with the specifications 
set forth in the associated documentation.   

 b.  Maintenance.  Licensor shall provide support 
and maintenance for the KwikTag System pursuant to 
the terms of the KwikTag Maintenance Agreement, to 
the extent that Licensee has entered into such an 
agreement.  Any alterations, modifications, or deletions 
made to the KwikTag Software, KwikTag Appliance, or 

any KwikTag System by Licensee or any third party may 
void any warranty provided by Licensor hereunder. 

 c.  Disclaimer.  THE LIMITED WARRANTY 
SET FORTH IN THIS SECTION IS IN LIEU OF ALL 
OTHER WARRANTIES, EXPRESS OR IMPLIED, 
INCLUDING BUT NOT LIMITED TO IMPLIED 
WARRANTIES OF MERCHANTABILITY AND 
FITNESS FOR A PARTICULAR PURPOSE. 
 
 
 

5.   Limitation of Liability 

 Licensor shall not be liable for any indirect, 
special, incidental, exemplary or consequential damages 
(including, without limitation, lost profits) related to this 
License Agreement or resulting from Licensee’s use or 
inability to use the KwikTag Software, KwikTag 
Appliance or KwikTag System, arising from any cause 
of action whatsoever, including contract, warranty, strict 
liability, or negligence, even if Licensor has been 
notified of the possibility of such damages.  Certain 
states and/or jurisdictions do not allow the exclusion of 
implied warranties or limitation of liability for incidental, 
consequential or certain other types of damages, so the 
exclusions set forth above may not apply to you. 

6.   Term and Termination 

 a.  Effective Date.  This License Agreement and 
the license granted hereunder shall take effect on the date 
that Licensee first installs or begins use of the KwikTag 
Software, KwikTag Appliance, or KwikTag System. 

 b.  Termination.  Licensor may terminate this 
License Agreement upon any material breach of the 
terms and conditions of this License Agreement by 
Licensee, including failure by Licensee to make any 
payments due to Licensor for Licensee’s use of the 
KwikTag Software.  Licensee may terminate this License 
Agreement by discontinuing use of the KwikTag System 
and uninstalling any KwikTag Software, including any 
client side software. 

 c.  Procedure.  Upon any cancellation, 
termination, or expiration of this License Agreement, 
Licensee shall delete, uninstall or destroy all copies of 
the KwikTag Software, including any client-side 
software. After removal of the KwikTag Software from 
any KwikTag Appliance that may be part of the 
KwikTag System, Licensee may retain and use the 
KwikTag Appliance for other purposes. 

 



 

7.   Assignment 

 Licensee shall not assign or otherwise transfer 
the KwikTag Software or this License Agreement to 
anyone, including any parent, subsidiaries, affiliated 
entities or third parties, or as part of the sale of any 
portion of its business, or pursuant to any merger, 
consolidation or reorganization, without Licensor’s prior 
written consent, which consent shall not be unreasonably 
withheld. 
 
 

8.   General Provisions 

 a.  Complete Agreement.  The Parties agree that 
this License Agreement is the complete and exclusive 
statement of the agreement between the Parties, which 
supersedes and merges all prior proposals, 
understandings and all other agreements, oral or written, 
between the Parties relating to the subject matter of this 
License Agreement. 

 b.  Amendment.  This License Agreement may 
not be modified, altered or amended except by written 
instrument, duly executed by both Parties. 

 c.  Waiver.  Any waiver, either expressed or 
implied, by either Party of any default by the other in the 
observance and performance of any of the conditions 
and/or covenants of duties set forth herein shall not 
constitute or be construed as a waiver of any subsequent 
or other default. 

 d.  Severability.  Except as otherwise set forth in 
this License Agreement, the provisions of this License 
Agreement are severable, and if any one or more such 
provisions shall be determined to be invalid, illegal or 
unenforceable, in whole or in part, the validity, legality 
and enforceability of any of the remaining provisions or 
portions thereof shall not in any way be affected thereby 
and shall nevertheless be binding between the Parties 
hereto. Any such invalid, illegal or unenforceable 
provision or portion thereof shall be modified and 
interpreted so as to best accomplish the objectives of 
such provision or portion thereof within the limits of 
applicable law. 

 e.  Governing Law.  This License Agreement 
shall be subject to and governed in all respects by the 
statutes and laws of the State of Arizona without regard 
to the conflicts of laws principles thereof.   Courts of 
competent jurisdiction within the state of Arizona shall 
have exclusive jurisdiction and venue over all 
controversies in connection herewith, and each Party 
hereby consents to such exclusive and personal 
jurisdiction and venue. 

 f.  Headings.  The headings to the Sections and 
Subsections of this License Agreement are included 
merely for convenience of reference and shall not affect 
the meaning of the language included therein. 

 g.  Independent Contractors. No joint venture, 
partnership, employment, or agency relationship exists 
between you and ImageTag as a result of this agreement 
or use of the System.  
 

 h.  No Waiver.  The failure of ImageTag to 
enforce any right or provision in this Agreement shall not 
constitute a waiver of such right or provision unless 
acknowledged and agreed to by ImageTag in writing. 

9. Notice 

ImageTag may give notice by means of a 
general notice on the Service, electronic mail to your e-
mail address, or by written communication sent by first 
class mail or pre-paid post to your address on record. 
Such notice shall be deemed to have been given upon the 
expiration of 48 hours after mailing or posting (if sent by 
first class mail or pre-paid post) or 12 hours after sending 
(if sent by e-mail). You may give notice to ImageTag 
(such notice shall be deemed given when received by 
ImageTag) at any time by any of the following: letter 
sent by confirmed facsimile to ImageTag at the 
following fax number: (480) 477-3814; letter delivered 
by nationally recognized overnight delivery service or 
first class postage prepaid mail to ImageTag, Inc. at 1400 
E. Southern Avenue, Suite 800, Tempe, AZ 85282, 
addressed to the attention of Chief Financial Officer. 

10. Questions or Additional Information 

If you have questions regarding this Agreement or wish 
to obtain additional information, please send an e-mail to 
info@ImageTag.com 


